
It’s Not A Level Playing Field
By Schon G Condon RFD

With the recent upheaval in financial markets and an increasing 
level of concern as to the potential outcome of these 
unpredictable movements, it is probably timely  to consider all 
the issues that surround financial distress or discomfort and … 
they are not necessarily just financial.

At Condon Associates we are often approached by numerous 
people seeking to more fully understand the aspects of 
our profession and what we do.  They very quickly begin to 
appreciate that a large part of what we do involves not just 
dealing with the financial facets of matters, but also the many 
and varied emotive and egotistical issues. In fact this is so much 
part of the job that we can sometimes miss its significance 
as we simply seek to just get on and do what we must, what 
comes instinctively.

The reality of the importance of the softer aspects of our job 
was dramatically brought to mind recently when I received 
news of an attempted suicide that, at least in part, if not 
more significantly, related to the diminution of the individual’s 
retirement investments.  Having already had to deal with 
suicide from both a very close personal level and more than 
one professional perspective, the revelation of this reaction 
to the reduction of an individual’s financial position was quite 
disconcerting.  

Throughout the media, in both news and advertising, much time 
is devoted to the maintenance and development of the concept 
of future wealth.  It is easy to lose sight of the fact that life is 
not necessarily always positive and easy.  Notwithstanding the 
financial difficulties that may be encountered, it is possible to 
turn bleak situations around and achieve  positive outcomes 
for all.  

One fundamental premise that must be understood to achieve 
positive turnaround is the fact that the world, in particular the 
business world, is not a level playing field. 

Today more and more people turn to all manner of advisors 
to seek leadership and guidance.  These advisors take many 
guises, business leaders, family members, media personalities, 
and increasingly sportsmen and women and their coaches.  It 
is not to say that their efforts and achievements should not 
be acknowledged and applauded but are they the best role 
models?

Chris Lowney, a former managing Director of J.P. Morgan in 
New York challenges the perception of sporting guidance in his 
book “Heroic Leadership.”  Here he challenges the concept of 
the function of the sportsperson and that of life: - “Given the 
tidal wave of sports wisdom, it would seem that the challenges 
faced by coaches must be highly analogous to the challenges 
we all face in life.  …….  How many of us live in an environment 
that even remotely resembles professional basketball? [used 
as his example] The rules of that game rarely change, and even 
then only marginally.  Three people with whistles ensure that 
everyone obeys the rules, stopping play to deliver immediate 
justice for even miniscule trespasses.  Those dissatisfied with 
or overwhelmed by the course of events can stop things with a 
timeout, regroup, and head back onto the court.  Every coach is 
restricted to producing only one product … … so no one needs 
to be outflanked by competitors introducing new products…… 
Nor, in this little world, need any one agonise over the optimum 
staffing levels, [it’s always the same and even].  The employees 
always work together in the same location; they work on only 
one project at a time, and its always the same project: beat 
team X. 

Accepting that the world is not a level playing field is essential 
in coming to grips with the fact that success can be real and 
that through turnaround all stakeholders can gain.  However 
for ALL to benefit there must be an acceptance that ALL must 
compromise and work forward.  The failure of one party to work 
toward the goal will most likely result in failure, for whenever 
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Schon recently welcomed Don Tate - Director, Castle Hill RSL 
to the new office at Parramatta for a boardroom luncheon. 



Recent Changes to  
Corporations Act By Robert Kite
 
The beginning of this year heralded changes in the operation 
of the Corporations Act as regards to insolvent entities. It was 
one of the biggest reforms the Corporations Act has seen in 
Insolvency Law for 15 years. 

Many aspects of Insolvency Law have been amended as a 
result of the changes. In this two part article, the impacts of 
such changes with respect to Voluntary Administrations, and 
Creditor’s Voluntary Liquidations will be discussed.

A major concern, under the previous legislation, was the inability 
of the appointed Administrators to obtain all the necessary 
information to enable detailed reports to be forwarded to 
Creditors, in the time frame in which such notices are required. 

As a result of the new provisions, the time frames in which to 
hold the Meetings of Creditors during the course of the Voluntary 
Administration have now been extended. 

The first Meeting of Creditors is to consider the appointment 
of a Committee of Creditors and to appoint an alternate 
Administrator should Creditors wish to do so.  This meeting 
was originally held five business days after the appointment of 
the Administrator and there was little time in which Creditors 
were able to receive the notice of the meeting, and to exercise 
their right to seek an alternate Administrator for the Company.

The new amendment prescribes that the meeting is now 
held eight business days after the start of the Administration.  
This extra time allows for additional notice to be provided to 
Creditors in order that they may seek the necessary advice 
from their advisors.

At the second Meeting of Creditors, amongst other things, 
Creditors are able to decide the future of the Company, ie, the 
continuation of the Voluntary Administration by way of adjourning 
the meeting, placing the Company into Liquidation, resolving 
the Company execute a Deed of Company Arrangement, and/
or resolve that the Administration end.

Under the previous requirements, this meeting was to be held, 
at an absolute maximum of 27 days following the appointment 
of the Administrator (excluding periods in December and 
proximate to Easter) unless an extension was granted by the 
Court.

In addition to that restrictive timeframe, the Administrator was 
required to issue a detailed Report to Creditors advising of his/
her belief as to the best options to Creditors in order that such 
a meeting could be convened. This report was to be dispatched 
to Creditors seven days prior to the Meeting.  (That is, by the 
20th day, the Report had to be sent out.)

Accordingly, the Administrator, only had 20 days in which to get 
on top of the trading of the Company, conduct all necessary 
investigations and issue a very detailed report to Creditors 
regarding their options. In some cases, these constraints 
have left Administrators with insufficient time to enable to 
them to sufficiently consider what may be in the best interest 
of Creditors with respect to accepting any proposed Deed of 
Company Arrangement, or the Liquidation of the Company. 

Accordingly, the recommendation of the Administrator may 
well have been that the Meeting of Creditors be adjourned, to 
enable him or her to conduct further investigations to determine 
the best interest of Creditors. 

The recent amendments of the Corporations Act requires 
that the second meeting of Creditors is now held within 
approximately 34 days of the appointment of the Administrator 
(with exceptions for appointments in December and proximate 
to Easter). 

The additional time provided to Administrators to enable them 
to complete their investigations and to make a more informed 
view as to the best interest of Creditors, should assist in not 
only providing the necessary detailed Reports to Creditors, but 
in some circumstances, prevent the need for the adjournment 
of Creditors Meetings due to the lack of time in which to gather 
the necessary information to make any such determination. 

Secured Creditors
Once the Company is placed into Administration, Secured 
Creditors only have a limited amount of time in which they can 
seek to appoint a Receiver, or try to attempt to recover their 
Secured Property subject to their charge (the matter being 
discussed here is in relation to a secured creditor with a charge 
over the whole or substantially the whole of the assets of the 
company).

Under the previous provisions of the Corporations Act such 
a secured creditor was only able to seek to recover such 
security within ten business days after the date on which the 
administrator advises of his or her appointment.  This period 
has now been extended to 13 days. 

Advertisements
The recent amendments have also removed the requirement 
to place certain advertisements which will assist in reducing 
the costs associated with certain aspects of Voluntary 
Administrations.
 

Remuneration
New amendments to the Corporations Act require further 
disclosure by Administrators (and Liquidators) regarding the 
costs to be incurred in the attendance to these matters.
 
The above is a brief summary of the recent amendments to 
the Corporations Act in relation to Voluntary Administrations. In 
the subsequent article, I will discuss the impact of the recent 
amendments to Creditors Voluntary Liquidations. 
 

Recent ASIC Statistics By Robert Kite

For each company that goes into Liquidation, paying 
a dividend of less than 50 cents in a dollar to Ordinary 
Unsecured Creditors, the Liquidator is required to lodge a 
Report with ASIC (pursuant to Section 533 of the  
Corporations Act).

Such reports were formerly lodged by long and lengthy written 
reports. In the last three years however ASIC has introduced a 
system to enable these reports to be lodged electronically. 
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The electronic lodgement of this documentation has allowed 
ASIC to record certain statistics regarding failed companies. 
The purpose of this article is to discuss some of these 
findings. 

The statistics referred to in this article are based on reports 
lodged electronically with ASIC in the Financial Year 1 July 
2006 to 30 June 2007.

These statistics are not only recorded for Liquidations, 
but were also required for Voluntary Administrations and 
Receiverships when the External Administrators believed it 
was necessary to lodge such a Report. However reports by 
Voluntary Administrators and Receivers are prepared pursuant 
to different sections of the Corporations Act. For ease of 
reference in this article, these reports will also be referred to as 
Section 533 Reports.

For the 2006/2007 Financial Year the Construction Industry 
accounted for 20% of all Section 533 Reports .

The next most prominent industry was the Services to 
Business Industry which accounted for 13%. 

The most common causes of failure, for all industries, 
related to poor financial control including lack of records, 
poor management of accounts receivable, poor strategic 
management of the business, under capitalization, inadequate 
cash flow or high cash use and trading losses.

37.8% of the total number of companies for which Section 
533 Reports were lodged with ASIC  had less than one dollar 
of realisable assets.

Across most industries, 75% of all the companies for which 
the data was recorded had liabilities in the region of zero to 
$250,000 owing to the Australian Taxation Office. 

8.5% of all companies, had debts to the Australian Taxation 
Office of between $250,000 to $1 million. 

During the period July 2006 to June 2007 approximately 
15,600 Section 533 Reports were lodged, with approximately 
1,326 companies owing in excess of $250,000 to the 
Australian Taxation Office at the time of being placed into 
Liquidation. 

This equates to approximately $331 million in lost revenue 
for the Australian Taxation Office (based on the  debt being 
the minimum of $250,000, and not a figure exceeding this 
amount). 

Perhaps it then becomes easier to understand why it can be 
difficult to get the support of the Australian Taxation Office to 
accept proposals for a Deed of Company Arrangement.

Of the approximately 15,600 entities for which data was 
collected, 7,000 of those entities have Registered Offices in 
New South Wales, 4,100 had registered offices in Victoria and 
2,357 had registered offices in Queensland. This equates to 
approximately 87% of insolvent entities being based on the 
Eastern Seaboard of Australia.
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The Construction Industry, and industries which serve 
businesses are appearing to be some of the more vulnerable 
industries at this time. 

Poor financial control including a lack of records, poor 
management of accounts receivable, etc, indicate that these 
clients may be requiring more input and guidance from their 
professional advisers in the immediate future.

 

Don’t Get Caught in the  
Preference Trap By Lisa Micallef

Preference Payments are payments or transfers that a Trustee 
or Liquidator may recover by Creditors of a Bankrupt Estate or 
an entity.

Preference payments can be recovered when it can be 
established that a Creditor received a payment  in preference 
over other creditors at the time the individual or company 
was in fact insolvent or became insolvent as a result of that 
transaction.

There are specific time frames in which a preferential payment 
took place that allow a Liquidator or Trustee to recover such 
preferential payments.

Put simply, the general time frame in which payments may be 
classified as a preferential payment is 6 months prior to the 
date of Bankruptcy or Liquidation. Please note that the time 
frame is just a simple guide and contains specific provisions 
that may alter the period that preferential payments may 
be recovered depending on several circumstances of each 
Bankrupt Estate or Liquidation.
 
In addition, related party transactions may be void for a period 
anywhere up to 4 years prior to the date of Bankruptcy or 
Liquidation.

If you are a Creditor of a Bankrupt Estate or Company, a few 
points that you should consider if served with a notice of a 
potential payment:

•   Show that you acted genuinely and as a reasonable 
creditor would have acted in these circumstances;

•   Prove that there was no reason for a Creditor to suspect 
that the individual or company was insolvent at the time of 
receiving payment. For example, payments were paid on 
time and the account was not an aged debt.

Should you have any queries in relation to Preferential 
Payments please contact our office on (02) 9893 9499.

       

Assetless Administration Fund 
(“AA Fund”) 

Since 2006 the Australian Securities and Investments 
Commission (“ASIC”) has funded Liquidators to the sum of 
more than $2 million under the AA Fund.  The recent Federal 
Budget provides ASIC with $3.4 million to fund Liquidators 
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one party goes out after victory it dictates that there must be at 
least one corresponding loser.

The most common tactic we see is the practitioner’s ability to 
play parties or groups off against one another.  Most commonly 
no one really wins and a significant level of funds are expended 
in the journey.  The focus must be the result and not the journey. 
Remember the journey is not easy because the playing field is 
not level.  That is not to say however that you cannot achieve 
and share success.

As is detailed elsewhere in this Newsletter, may I express my 
personal thanks and those of our team at Condon Associates 
for all those who contributed to our success in the category 
of “Outstanding Professional Service” in the Parramatta Local 
Business Awards.

within the 2008/2009 Financial Year.  ASIC is willing to fund 
as many matters as possible that meet the AA Fund Guideline 
criteria, as that will ultimately assist them in curtailing Director 
misconduct, including illegal “phoenix” activities.

Many Insolvency Practitioners are successfully participating 
in the AA Fund and are being well remunerated as a result. 
The recent changes in January 2008 to the AA Fund Guideline 
have enhanced the potential for more Liquidators to be 
considered for funding. The recent changes made to the 
guidelines are:

•   An increase in the capped amount from $5,000 to 
$7,500 (exclusive of GST), for a report prepared for the 
purpose of a Director Banning under Section 206F of the 
Corporation Act.; and 

•   Expanding the concept of “assetless” to include 
Liquidations where some work has been undertaken, as a 
result of which less than $10,000 remains in net realisable 
assets.

Theses changes will allow more Liquidators to undertake 
additional investigations and improve the quality of reports 
lodged with ASIC.

 

Parramatta Business Awards
 
Our recent success in the 2008 Parramatta Business Awards 
for Professional Services has highlighted the team spirit and 
dedication of the staff at Condon Associates.  

The accolade has followed closely on the opening of our new 
offices in Mardsen Street Parramatta and the forthcoming 
second anniversary of the formation of Condon Associates. 

The award has vindicated our decision to follow closely to our 
principles of branding the company as Forensic, Insolvency 
and Turnaround Practitioners. Thank you to everyone who 
has recognized the integrity of our newly formed practice 
and thank you to the understanding, caring and committed 
members of the team who deserve this recognition for their 
outstanding efforts.
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